No. 22034/04/2013-Estt.(D)
Government of India
Ministry of Personnel Public Grievance & Pensions
Department of Personnel & Training
A ke

North Block, New Delhi
Dated: 01.03.2016

Office Memorandum

Subject :- References/Representations/Court Cases in various Ministries/Departments/
Organisations for grant of MACPS benefits in the promotional hierarchy -
reg.

* ok k

In continuation of DOPT’s earlier O.M. of even no. dated 20.01.2016 on the above
mentioned subject, the undersigned is directed to forward a copy of the decision of Hon’ble
CAT, Ahmedabad bench in OA No. 120/000018/2015 filed by Shri Manubhai B. Rathore

Vs. UOI &Ors whereby the demand of the applicant for MACP in promotional Hierarchy
has been dismissed.

4 Jampanth

(G.Jayanthi)
Director (E-I)
Phone No. 23092479
All Ministries/Departments of the Government of India).

Copy to :-

L. President's Secretariat/Vice President's Secretariat/Prime Minister's Office/Supreme
Court/Rajya Sabha Secretariat/Lok Sabha Secretariat/ Cabinet
Secretariat/UPSC/CVC/C&AG/Central Administrative Tribunal (Principal Bench),
New Delhi.

2. All attached/subordinate offices of the Ministry of Personnel, Public Grievances and
Pensions. :

3. Secretary, National Commission for Minorities.

4. Secretary, National Commission for Scheduled Castes/Scheduled Tribes.

5. Secretary, Staff Side, National Council (JCM), 13-C, Ferozeshah Road, New Delhi.

6. All Staff Side Members of the National Council (JCM).

7. NIC [for uploading this OM on the website of DOPT (ACP)].

8. Hindi Section, DOPT for Hindi version. »@1 JWL
(G.Jayanthi)

Director (E-I)
Phone No. 23092479
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. .,9pgradatron wrth effect from 01 09 2008 m Pay Band of Rs 9300 34800 (PB 2) wrth ek

' Grade Pay of. Rs 4800/- The next promotronal post of Assrstant Executrve Engmeer' '

carnes the Grade Pay of Rs 540(3/— rn Pay Band of Rs 15600 39100 (PB 3) -

. 5Accordrng to the apptrcant on grantrng the benefrt of 2”d fxnancrat upgradatron under o

,the MACP Scheme by order dated 1 O 06 2013 vrde Annexure A-4, hrs Grade Pay _'

o _j?should have been f xed at Rs 5400/- ms’tead of Grade Pay of Rs 48001— - i

R The apphcant submrts that the lssue as to whether the Grade ‘Payf shoutd be: R

- grven on the next promotronat post rn the hrerarchy/cadre or not whrle grantmgf"., B

frnancrat upgradatron under MACP Scheme was the sub;ect matter before thei ," )

' ~Chandrgarh Bench and the Prrncrpal Bench of thrs Trrbunal wherem rt was held that:. ﬁ

frnancral upgradatron shoutd be given in the next promotronal post By p!acrng R

K "rehance upon the orders of the Chandrgarh Bench of the Trrbunal dated 31 05 2011 f‘ e

- in O A No 1038/CH/2010 (Raj Pal vs. Umon of lndla & Others) and the Pnncrpal_, ; s

_Bench of the Trrbunal dated 26 11 2012 rn 0, A No 904/2012 (Sanjay Kumar and‘

‘ :."_'Others vs The Secretary Mmrstry of Defence New Delhr and Others) the“:' 4

) _fapplroant submrtted a representatlon dated 17 04 2014 vrde Annexure A 6 to the ) ..S:- '

o Drrector General Natronal Water Development Agency, New Delhr requestrng to

_— extend srmrlar treatment and to revrse hrs Grade Pay consequent upon grantmg T

-t he beneﬂt of 2"d flnancral upgradatron under the MACP Scheme WhICh came to bc ,
Jected by order dated 19“‘ August 2014 vrde Annexure A 1. Berng aggrreved by,

the actron on the part of the respondents rn not grvrng hlm the Grade Pay of Rs '

-5400/- on extendrng the benetrt of 2"d fnancral upgradatron the applrcant(f

’presented the rnstant 0. A seekmg a declaratron that the applroant is entrtled to get'

; :_the Grade Pay of. Rs 5400/ in Pay Band Rs 15 ' 9100 (PB -3) on berng granted

the. 2”d ﬁnancrat upgrad_atron under the MACP "jrne _ vide order dat_ed_



: 2”d ﬁnancnat upgradatron

o dated 04 04 2011 i w P

10. 06 2013'vide' Aﬁ"ne-Xur(

‘ Grade Pay of Rs.. 5400/-

' ‘tdlrecti,o_n' _' to,fsx his ‘pay_
- pay.-.vi__ S
. 5 Pursuan‘t to the’- 1
o Today though the matte
' counset for the responde

E judgement of the Hon ble

; . the same the O A can be

e B'y: placing 'reﬁanc

VUmon of Indla and Others and dated 17. 03 2015 |n W P (C) No 5082/2013 m the .

pu!

[

> A-4 and for a drrectron to the respondents to grant the -
in Pay Band Rs 15600 39100 (PB 3) on berng granted the R
under the" MACP Scheme He further prayed for a

S requested above and grant the arrears of dtfference of. B

otice of the OA the respondents entered appearance | L
r stands posted for reply of the respondents the tearned N
nts, Mr @ Mlshra submlts that in vrew of the recent .
Htgh Court of De!hl on, the present |ssue and by applymg o

drsposed of on the same Ixnes

e upon the 1udgements of the Hon ble Htgh Court of Delhr V

(C) No 3420/2010 in the case of R S Sengor & Others v.

- case of Swaran Pal Slngh and Others vs Unlon of lndla and Others Shn E

3_ Mlshra submlts that the

| ;O A and the O A deserve

B

a d|spute the fact that the

'3

- ; Hon,ble ngh Co,urt: of De

8 - Perused the ple

]

Valshnav Iearned coun<

apphcant is not entltled for any rehef as prayed for in the

s to be dlsmtssed.

Shrl BA Varshnav |earned counsel for the apphcant lS not a posmon tov'

issue mvolved in thrs O A has been consrdered by the |

thi,in the two cases rehedu'pon by Shn B Mishra.

adlngs and the documents annexed thereto Shn BA ‘

el for the: appllcant argUes that on exrensmn of the benefrt _ |

of .2”GI flnancral upgradatton under the MACP Scheme vrde order dated 10 06 2013 '

C Annexur_e Av—4)t the Tes

4800/~ instead of Rs.

pondents have ﬂxed the Grade Pay of the apphcant atRs.

5400/-. Shri B iV pornts out that the next




GG Dl Jual s Abmecaisad Bench]
-

- promotronat post of Assrstant Executrve Engmeer cames the Grade Pay ot Rs

.3400/- m Pay Band Rs 15600»39100 (PB 3) as such on grantrng the 2"d ﬁnancrai :

o -upgradatron under the MACP Scheme the' Grade Pay shall be frxed at Rs 5400/-‘ L

o and not at Rs 480.0/— The respondents in therr order dated 19 08 2014 re;ected hrs" :

o . claim by referrmg to the provrsrons of the MACP Scheme contamed m Offrce ;

| 'Memorandum No. 35034/3/2008~Estt (D) dated 9. 05 2009- Shrr BA Varshnav by';‘

f.placmg retlance upon the order - of Chandigarh Bench of the Trrbuna! dated';' |

31 05 2011 in OA No 1038/CH/2010 (Raj Pal vs. Umon of !ndra & Others) and

A‘the orders of the Prmcrpal Bench of the Tnbunal dated 26 11 2012 ln OA No e

~-904/2012 (Sanjay Kumar and Others Vs, The Secretary Mrmstry of Defence

) 'New Delhl and Others) dated 08 09 2015 rn O A No 1586/2014 (Vrnal Kumar_

.'-Srlvastav and Another V. East Delhl Mumcrpal Corporatron Delhr and Others);.-';_.:.

and dated 11 09 2015 in O A No 101/2015 (Vlkas Bhutam and Others v Unloné c

- of indra and Others) argues that the stand ot the respondents for rejectlng the AR

clarm of the applrcant has been negatrved m the sard orders and as such the’

o apphcant is enhtled for the rellefs as sought for in thrs O A

B 9 The gnevance made by the apphcant in thrs O A is that he |s entrtled to the .

Grade Pay of Rs 5400/~ and hlghllghted the basrs of hrs clalm that hrs next_'v o

_' promotlonal hlerarchy of post is the Assrstant Executlve Englneer in. the Pay Band e

-t of Rs 15600 39100 wrth Grade Pay of Rs 5400/— : o

"‘:_10.‘ Shn B I\/Ilshra ‘ Iearned'counsel t@r the »r'espo'ndents .‘subnqits" 'thait the - e

- 'respondents have correctly grantgg the MACP beneﬁt by upgradmg the Grade Pay

o~ ,‘i Té

of Rs 4600/ to Rs 4800/—
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11, In view of the -rival submissions of the learried counsel for the  parties, the = |

- question that arises for ol

”Whethe‘r“ the . hier:
rmmedrately next hr
Pay Band.”

12. . Shri E Mishra

Lr consideration is as undér : .-

archy contemplated by the MACP Scheme is in the
3her Grade Pay or isit inthe Grade Pay of the next above »_

‘Learned counset for the respondents pornts out that an

| identiéal »question..has .be en artrcutated by the Hon ble Hrgh Court of Delhr ;n W P (C)

No 3420/2010 R.S. Se

, 04 04 2011 We have carefully gone through the sard judgement We notroe that the'f '

1gor & Others V. Umon of lndla and Others deC|ded on

H_on’ble ngh Co_urt of Eelhl m R S Sengor & Others v. Union of lndra and Others |

) artieulated_fidentical‘visste and the same.is at para 10 of the Judgement It reads as.

-10. "-T-he'queStion-‘vvoutd be h’/hethe_'r the hierarehy contem'plated by the--MACPS Sl

: |s in the immediatel
a. above Pay Band "

: The above questron |s a

i sard judgement WhICh I

TR Whatever may
Ianguage of pa ragrap
-the OM, contents wh
_the next hlgher Grad

_ V'hlerarchrcai post and
given the Grade Pay
'the'Gr_ade Pay of the

it pithily, the MACPS
'to and not the Grade

13 » Shn B Mlshra
dated 17 03 2015 \f

'.Union of India and Othie

“view in R.SSengor (supra

y. next htgher Grade Pay or is it the Grade Pay of the next .~

nswered by the Hon b|e Hrgh Court of De|h| at para 11 of the..' -

=ads as under

be the dlspute whrch may be rarsed wrth reference to the .

h 2 of the MACPS. the |I|U$trat|on as per para 4 of Annexure ito
ereof have been extracted herelnabove make it clear that it is
e Pay which has 1o be glven and not the Grade Pay in the next
thus we agree with the respondents that lnspectors have to be
fter 10 years in sum of 'Rs. 4, ,800/- and not. Rs. 5 400/ whrch is -
next Pay Band and relatable to the next hlerarchlcal post Toput
Scheme requrres the huerarchy of the Grade Pays to be adhered -
Pay in the huerarchy of posts ' ‘

further drew our attentlon to para 11 of a recent;udgement
/P (C) No 5082/2013 Swaranpal Smgh and Others v

lers on the ﬁle of the Hon ble Delhl Hrgh Courtby Wthh the_ '

) was rerterated. t reads as'u_nde ’




‘ Smgh and Others V. Unlon of lndla and Others we fmd that the Hon’ble Hrgh

Court: answered the above questlon at para 19 of the sald Judgement Wthh reads

a 3420/2010 in the case of R S Sengor & Oth‘ers V. Unfeﬁ@f’]ndlaxand Others

--'.deolded of 04.04.2011. ‘Their Lordshlps quoted S - T

‘.a"s:"

the very same rssue had come up for consrderatlon before thls Court m W P (C) No" |

(0.A. No. 18 of 2015 — Ahmedabad Bench

" .

their juniors who - have availed- such ‘scale of the promot:onal post under the- ACP'

'further clarifies that the hlgher Grade Pay attached to the next promotronal post in

was avallable under the ACP Scheme is mrsplaced

'At parav2.0 of"the sald Judgement | therr, Lor,dehlp‘s were pleased »t'o 'note that -

,-r.n

-20. Thls very issue had. come- up for consrderatlon before thls Court |n W p. ( )

No. 3420/2010 R.S. Sengor & Ors. Vs Union of India & Ors. oerlded on Apl’l| 04,2011.

[P

11, Questions that would e’ssentlally arise for:determ‘ination inthis case are whether o
i the . benefit under MACPS can be clarmed to the pay. band appllcable to the next:_
promotlonal post in “the hrerarchy on the ground of semors getting iesser pay than L

. Scheme;. whethex Sectlon - “Part- A of the st Schedule to the Rallway Servrces" O
: “(Revrsed Pay) Rules, 2008 prescrrbe mmamum pay and the pe’trtroners by apphcatlon -
thereof become entitled to steppmg up of their pay in case their pdy scales/ Pay Band -

' fixed in terms of Rule 7 is less than the mmrmum pay so prescnbed o o

) : _On a careful readlng of the judgement of the Hon ble ngh Court of Delhr Swaranpal

' .419 The grlevance of the petrtloners as made s however, contrary to the fundamental .
,concept on’ which MACPS mtroduced through the 6". Central Pay’ Commrssron_ L ERA
-_operates A bare readlng of paragraph 2 of the MACPS would make it clear. that rt is -

: .thé next higher Grade. Pay whlch has to be given and not the Grade Pay in the next -

B hrerarchlcal post as was available under the ACP Scheme wrth reference to the’ pay K ‘
. .scale of the next’ above hlerarchlcal post it is‘hot in dlspute that MACPS supersedes'
B A'ACP Scheme Wthh was in force till August 31 2008. Therefore after August 31 2008 S

: any fmancral upgradatron would be conflned to placement m the lmmedrate next Lo .

_ ;ihrgher grade pay in the hlerarchy of the recommended revised Pay Band The use of -
’lword merely in para 2 of the Scheme supports ‘this mterpretatlon Paragraph 2

: ‘the hierarchy of the concerned cadre/orgamzatlon W|ll be glven only at- the time..of- B
'regular promotlon Therefore the clalm that the petrtloners should also be placed in- -
' the replacement Pay Band appllcable to the next promotlonal post m the hlerarchy as




In said case the petitioners were in Pay Band- 1 and had a corresponding grade pay of

_ Rs.1900/-. The n_ext'hr =rarchlcal post was also in Pay Band-1 but had a grade pay of Rs.
’240'0/{' The oetitioners therein clatmed that smce the next hlerarchlcal post had a pay

. band of Rs. 24C’O/ they should on: fmanc:al upgradatlon under the MACPS, be _
granted the grade pay of Rs. 2400/-.. However what the respondents in that case had
- done was to grantithe petitioner therem the grade pay of Rs. 2000/ Wthh was the

next higher grade pay though not the grade pay correspondmg to the next

' _hierarchical po_st. Dlsmissmg the wnt petmon the Dwrsron Bench held as under ~

#10. The questio_n wbuld b'e whether the hlerar‘chy conte'mp’_lated by the MACPS is

“in the immediately'r ext higher Grade Pay or is it the Grade Pay of the next above
".Pay Band. » ' Lo - -
11. Whatever may lbe the dlspute whtch may be ralsed wrth reference to the
: Ianguage of. paragrall)h 2 of the MACPS the 1llustrat|on as per para a.of Annexure 1
" to the OlVl contents whereof. have been extracted herelnabove make it clear'
) that 1t is the next hlgher Grade Pay whlch has to be glven and not the Grade Pay
in. the next hlerardhlcal post and thus we. agree with the Respondents that
"lnspectors have to- de given the Grade Pay after 10 years in‘sum of Rs 4800/- and
not Rs. 5400/- whlqlh IS the.Grade’ Pay of the next Pay Band and relatable to the :
next hlerarchlcal pojt To put it plthrly, the MACPS Scheme requlres the haerarchy ’
of the Grade Pays o be adhered to ‘and not the Grade Pay in the hserarchy of:' '
' - 1posts ' ' B
‘ 15, jBy’ referr'ing to the fact that the V|ew in R S Sengor was followed by another
Division Bench of thi's"Cdurt in the decusron reported as 193 (2012 DLT 577 Unlon
~of India Vs. Delhi _Nu 'ses Unlon (Regd ) and Anr at_.Para 22_' of the said '

 judgement; it was_'hel_d as under :

‘ ‘”22 Therefore m rely because others who have been granted fmancnal_v
a upgradatlon in the Qay scale of the promottonal post in ‘the’ hlerarchy undér the

' ACP Scheme and y operatlon of para 6 of lVlACPS their . pay is fixed . wrth ‘
o reference to the pay scale ~granted to them under the ACP Scheme; the.
: petmoners would n lt get any right to be placed in such scales, since the language
-of the scheme makés it clear that the fmancral upgradatlon under ACP/MACPS

are. dlfferent than regular promotlons in the gra
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The clarm.of the petrtroners before theHon ‘ble Hrgh Court of Delhr m R S. Sengor»v,
| _ and Others (supra) and Swaran Pal Smgh and Others (supra) ts ldentlcal to that of .

the Clarm of the applrcant in thrs O A as such rn vaew of the ftndmgs of the Hon ble :
Hrgh Court of Delhr on the issue at hand one has to agree wrth the argument of. ‘,

Shrr F Mlshra learned counsel for the respondents

- B 6 ; Before'agreemg wrth the-argument of- Shn B Mrshra .learned counsel for .
the. respondents it lS necessary for us to deal Wrth the argument of Shn BA
Varshnav learned Counsel for the applrcant As already observed rn support of the . |
clarm of the applrcant he places relrance upon the followrng orders | |
| .A {i) Order datéd 31'05 2011in0A; No. 1038/CH/2010 m‘the case of RaJ Pal VS‘ Unron of Indra |
" and Others on the file of Chandlgarh Bench of the Tnbunal o :

RN (1) Order dated 26 11. 2012 in O. A No 904/2012 in the case of Sanjay Kumar vs Unron of .
~ India and Others on the frle of Prmdpal Bench of CAT, New Belhi; - - . ST N

' ,‘(m) Order dated 11 09. 2015 in O A No- 101/2015 in the case of Vrkas Bhutanr and Others v.' o
Unlon of India and Others onthe frle of Prmcrpal Bench of CAT New Delht ] ’ '

: -:‘(rv) Order dated 08 09. 2015 in 0. A. No 1586/2014 in the case of thar Kumar Srrvastav Voo
o East Delhr Mumcrpal Corporatron and Others on the t"le of Prrncrpal Bench of CAT New Delhi. - '

Shrr B A. Varshnav also pomts out that the order of the Chandlgarh Bench of thrs, .

Tnbunal in O. -A. No: 1038/CH/2010 was subjeot matter before the Hon ble Pun;ab‘.

and Haryana Hrgh Court in CWP No 19387/2011 and the Hon ble Hrgh Court of‘ : R
| Punjab and Haryana confrrmed the order passed in- Raj Pals case He further

pornts out that the SLP [(CC) 7467/2013] preferred agamst the order of Hon blev. ) ‘

*“Lg ey ‘tzltgh Court of Punjab and Haryana was dlsmlssed by the Hon ble Supreme Court by. e

Judgement dated 15 04 2013 and the matter has attamed frnaltty He argues that in ‘
- vrew of the tact that the rudgement of the Hon'’ ble Hrgh Court of Punjab and Haryana

‘was subject matter before the Hon ble Supreme Court in the said SLP, which came




S J'Supreme Court in SLP[

187 f‘-‘:" ?Dl 5 - :'—‘.l’t'!‘{\,e roabmd Rapes . 10

, to be 'de‘Clded byi'the an ble Supreme Court by Judgement dated 15 04. 2013 the

' submlssmn of Shrr 8}

Valshnav lS that the Judr
A‘ to be preferred to :that
SLP At thls juncture

..an‘d laches: -»ln thrs regc

l\/llshra cannot be entertamed The thrust of Shn B A

L

CC) 7467/2013] 15 not on ments but on the ground of delay‘

rd we may also mentlon that an ldentlcal matter to that of_'

. R‘a'j' Pal (supra') waa'the

in OA No 816/2012 ahd the Hon ble Tnbunal allowed the same vrde order dated‘ L
29, 01 2013 by fotlowmd the order of the Chandlgarh Bench dated 31 05 2011 ln’_._ >
-OA No 1038/CH/201q) afflrmed by the PunJab and Haryana ngh Court in lts" L

' Judgement dated 191l0 2011 ll‘l CWP No 19387/2011

L Court of Kerala |n OP (¢AT) No. 2000 of 2013 Wthh came to be conflrmed vrde lts. o

' Judgement dated 24 Oa

“in O P No 2000/2013

Supreme Court in S. T} (C) No 21813/2014 [cC No. 10791 of 2014] and the’l»‘ S

_ Hon ble Supreme Coun

Judgem'ent of -Hon ble

consideration of - the Hlbn ble Supreme Court

A l\/llshra"argues that.it cz

'law whlle dlsmlssmg the sald SLP (CC) 74!37/2013 by the Judgement dated }'

" 15.04 2013

746.7/2013] s not o the

subJect matter before the Ernakulam Bench of the Trlbunal ]

' Emakulam Bench in dlA No 816/2012 was challenged before the Hon ble ngh‘ o

2013 The Judgement of the Hon ble ngh Court of Kerala"_ :

was challenged by the Unlon of lndla before the Hon ble

by the order dated 08 08 2014 was pleased to stay the -

;ement of the Hon ble ngh Court of PunJab and Haryana 1s4 :
of the Hon ble ngh Court of Delhi in view of dlsmresal of e

hn $ lVllshra brrngs to our notlce that the order of Hon ble o

The sard Ol’der- Of the‘_ S

Hrgh Court of Kerala and the matter lS stlll pendlng , ,5: o

By referrlng to thrs fact Shri- 8

nnot be sald that the Hon ble Supreme Court lald down any} L

Ih othe_r-words the order of the Hon bIe Supreme Court m SLP [(CC) l

e merlts of the matter but is only on’ the ground of delay and'

laches. Hence \'_Nhat can be -,arguedfr-tstth-at the_J_Judgement of th-e Honble Suprer_ne




CUA N 38 of 2015 - adimedabad Bench) T o S

o Court in Raj ’Pats case- brndslionty to the partles to the same H- cannot be
. regarded/treated as a precedent We are in agreement with the argument ot Shrr. o
r?, Mrshra partrcutarty in vrew of the fact that the Hon bte Supreme Court was - -

| '-pteased to stay the Judgement of the Kerata Hrgh Court in- O P No 2000/2013 and‘ .. : |

: the matter rs strlt pendrng

' 17 . 'Novy the next questron. before us rs. that-rn vaewv of the conﬂtctrng vrew‘.of the."f‘_f.- L
A:Hon ble ngh Court of Dethr and the Hon ble Hrgh of Punjab and Haryana we are tn"-,_'_ :_:'
drtemma as. to’ Whlch of the Judgements are- to be preferred to that of another e
: : Nerther of the tearned counset is ptacrng rehance upon any of the judgement of'_‘v-»'f Lo
‘Hon ble Gu;arat Hrgh Court rn support of therr respectrve cta1ms To ‘answer thrs ;.
| -.'_problem we may usefulty refer to the Full Bench judgement of thrs Tnbunal rn O A
| No 5‘35/2001 Dr A K Dawar v Umon of Indra and Others on the flte of the"i‘v '
:Prlncrpal Bench of thrs Tnbunal ln Dr AK Dawar the Pnncrpat Bench WaS»'_"
-consrdenng the srtuatron arlsrng out of conﬂtctrng decrsrons of Hon ble ngh Court "
-, 'A tt referred to the decrsrons in M/s East lndra Commercrat C o Ltd Calcutta and_j_vi‘-".j,
'A.:‘F_Anotherv Collector of Customs Catcutta AIR 1962 SC 1893 Bhagaban Sarangrj_‘.::‘;tf'."t" o
- (supra) IPCL and Another v. Shramrk Sena (2001) 7 SCC 469 and Drrector Generat;-,i»{‘fi-_j |

R (I&R)v Holy Angets Schools 1998 CTJ 129 (MRTPC) it held

”17. Consequentty, welhOId :-

A 1, that if. there is'a Judgement of the High. Court on the pornt havrng terrrtorral
Juusdrctron over thrs Trlbunal rt would be brndmg

, & ' :

. that rf there tS no’ decrsron of the Hrgh Court havrng terntonal Jurrsdrctron on. the '
olnt mvolved but there is a decrsron of the Hrgh Court, anywhere in tndra thrs Trrbunal, :
ytro‘utd be bound by the decrsron ofthat Hrgh Court )

that if there are conﬂrctlng decrsrons of the Hrgh Courts mcludmg the: ngh Court

3.

e havmg the territorial Jurrsdrctron the decrsron of the Larger Bench would be blndlng,_ )

a nd



S ‘The ord‘er of- the Chand garh Bench of the Trlbunal ln the case of Raj Pal vs Unlon - S

L Hon’ble ngh Court of F*unjab and Haryana dld not refer to the ]udgement of Hon ble} .

B ,‘ 19387/2011 (supra) VleW of thls posrtlon and also ln vrew of the gurdehnes of the I

L _con5|stently followed by |t in Swaran Pal Smgh (supra) and also m Unlon of lndla_ |

. | vs. Delhl Nurses Unlor (Regd) and Another reported at 193 (2012) DLT 577 We; |

(OA. No 180f2(‘)15~Al‘rmedah‘ad Bench) S VA

3 that rf there are confllctlng -decisions-of the High Courts rndudmg the one havmg
’ territorial ;urrsdlctlon lthen followmg the ratio of the judgement in the case of lndran :
- Petrochemrcals Corpo ation Limited (supra) this Trrbunal would be free to take its own -
i view to accept theruitlng of e:ther of the Hrgh Courts rather than expressmg thlrd pornt' o

. Ofview.”.

b
| '_'Thus ln vrew .of the szcrsron of the Full Bench in Dr AK Dawar (supra) by‘_,> .
s ’followmg the judgement ln lndlan Petrochemlcals Corporatlon lelted (supra) we
o -_are free to take our own view to accept the rullngs of elther the Hon’ble ngh Court _ :
of Delhr and Hon’ble H(@h Court of Pun]ab and Haryana At thls juncture we may
also observe that amorlg the rulmgs relled upon by the partles the ;udgement of' | IR
: ‘v'Hon ‘ble ngh Court of l]elht in W P (C) No 3420/2010 in the case of R: S Sengor & :

B Others vs. Umon of l)\dla and Others is the oldest one, le dated 04 04 2011

) of lndra and Others in- OA No 1038/CH/201O was decrded later In other words
'as on the date of decrsllon of the Chandrgarh Bench of the Tnbunal in Raj Pal the’ noel
- ’ludgement of Hon ble th Court of Delhl was very. much avallable and 1f it refers to - o |

_';the |ssue mvolved ll‘l thls OA then the judgement |n Raj Pal is per lncunam |

' .‘..Vngh 'Court of Delhl-.ln the case of R S Sengor whlle deallng wrth the CWP No el

= Full Bench of the Tnb\llnal (Prrnmpal Bench) m Dr A K. Dawar (supra) we accept'_ o

.’.the rulrng of the Hon ble ngh court of Delhl in RS Sengor (supra) wh|ch was}

may 'also observe that the Hon ble Supreme Court in the case of Govemment of
V Taml'l.'Nadu VS. S Arumugham & Ors held that the Courts cannot substitute thelr»

" own views for the vies
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urt’s vrew Further Hon ble Supreme Court in the case of Secretary, Govt
~(NCT of Delhl) & Others V. Grade | DASS Ofﬁcers Assoctation & Others 2014’ '
_' -(13) SCC 296 whrle consrdenng ACP Scheme held that the scheme bemg a pollcy

,deorsron of the Government the Court wrll not mterfere wrth the same.

1 8. .We have also carefully perused the Oﬁlce Memorandum dated 19 05 2009 by S
whlch the Govemment has lntroduced the MACP Scheme Paras 2 8 and 8 1 of, 'f - L

“the MACP Scheme are relevant and they are noted as under

2. The MACPS envrsages merely placement in the rmmedlate next hlgher grade pay B =
. inthe hrerarchy of the recommended revrsed pay’ bands and grade pay as grven in
Sectlon I,-Part-A of the ﬁrst schedule of the. CCS (Revrsed Pay) Rules, 2008. Thus, the ,
~ grade pay at the time of ﬂnancral upgradatron under the MACPS can,’in certam case53 c-
 where regular promotlon is not between two successrve grades, be: drfferent than ' -
‘what is available at the tlme of regular promotlon ln such cases the hrgher.grade'”' o
'pay attached to the next promotron post in -the hlerarchy of the concerned s
. 'cadre/orgamzatron will be glven only at the tlme of regular promotron SR

. 8. Promotlons eamed in the post carrymg same grade pay in the promotronal S
- hlerarchy as per. Recrultment Rules shall be counted for the purpose of MACPS :

' -'8 1 Consequent upon the lmplementatlon of Slxth CPC's recommendatlons grade
pay of Rs.5 400/ is now in. two pay bands viz., PB-2 and PB 3. The grade pay of Rs: .
5 400/ in PB-2 and Rs.5 400/ in PB-3 shall be treated as separate grade pays for theﬁ -
'purpose of gra nt of upgradatlons under MACP Scheme ‘ '

| 19, Annexure l to the DOPT OM dated 19 5 2009 vrde |llustratlon 4 clanfles asv‘ e !

under~

""In cas€ a Govt servant joins as 3 dlrect recrurts in- the Grade Pay of Rs.1 900/ ln

: Pay Band-| Rs. 5, 200- 20 200/ and he gets no. promohon till completlon of 10 years -
of servrce he wrll be granted fmancsal upgradtaron under MACP scheme in the.next

~ higher Grade Pay of Rs. 2, ,000/- and “his pay wrll be fixed by grantmg hrm one "
increment . + drfference of grade pay (ie. Rs. 100/ -). After avarlmg financial - ;

' upgradatron under MACP scheme, if the Govt. servant gets his regular plomotron in
the  hierarchy of his cadre, which is to the Grade of Rs. 2,400/-;, on- regular 'A
promotion, he will only be granted the drfference of Grade Pay of between Rs

- , e '2 OOO/ and Rs: 2 thO/ No addmonal mcrement will be glanted at this stage."

.
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A combrned readrng of the above strpulatlons in the MACP Scheme woutd lead to a

uresrstrb!e conolusron that itis the next hrgher Grade Pay whrch has to be ngen and

B V'not the Grade Pay in ther hrerarchrcal post and thus we agree with the respondents
| that the apphcant has to tbe grven the Grade Pay rr a sum ot Rs 4800/- and not Rs

5400/—' whrch is- the Grade Pay of the next Pay Band and re!atab!e to the next '

'hrerarchrcal post. ,' N

© 20, inview of the foregorng we do not frnd fault wrth the action on-the part of the' :

respondents in grantrng the Grade Pay ot Rs 4800/ whrte extendrng the beneﬂt ot

; _2“d fmancral upgradatronr under the MACP Scheme and consequently, _ he questron

"of any drrectron as sougtxt by the appllcant does not. anse The O A deserves to be‘

. | drsm]ssed.~_ AAccord/?gtT the same is dtsmlssed wrth no order as to costs '

. ~

=54 = °~5ct
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_‘
KA. SHRlVASTAV ) _ (M NAGARAJAN)
,ADMlNISTRTIVE MEM ER - ‘ : JUDICIAL MEMBER
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